STATE OF VERMONT
HUVAN SERVI CES BOARD

In re Fair Hearing No. 15,476

)
Appeal of g

)
| NTRODUCTI ON

The petitioner appeals a decision of the Departnent of
Soci al Welfare counting income she received as an

"Americorp" program partici pant agai nst her ANFC benefits.

FI NDI NGS OF FACT

1. The petitioner is the single nother of three
children ages 17, 12, and 9. 1In the Fall of 1997, the
petitioner was supporting her children through her
enpl oynment at a general store, child support paynents of
$850 per month she received fromher children's father, and
Food Stanmp and Medi caid benefits.

2. I n Septenber of 1997, the petitioner decided that
she woul d becone a participant in the "Anmericorp” program
designed to help persons with little job experience to gain
enpl oynment skills and earn noney for training. In this
program the petitioner could earn a small "living
al l omance" (a little over $4.00 per hour) working in a
soci al services agency where she would get not only job
trai ning and experience but would al so receive an
educational award at the end of each year of service. The
petitioner planned to use that educational award to pay for

her attendance at nursing school and cal cul ated that she
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woul d need to work for two years in order to receive a
sufficient anount to pay all her costs ($6,500 plus uniforns
and books). As an "Anericorp" participant, she went to work
for the Central Vernont Council on Aging and was paid $160
per week for a forty hour work week, or $688 per nonth.

3. As part of her orientation for the program the
petitioner was inforned both orally and in witing by the
adm ni strators of the "Anmericorp” programthat her
"Americorp” living all owance woul d not be counted agai nst
any public benefits she m ght receive. The admnistrators
of this program are not DSW enpl oyees. They have recently
corrected their informational handouts to indicate that this
income will be counted for purposes of ANFC eligibility.

4. At the tinme that she began to receive this stipend
the petitioner reported it to the Departnent of Social
Wl f are because she received Food Stanps and Medi caid. She
was told by her worker during a conversation in Cctober or
Novenber of 1997, that the "Anericorp” noney woul d not
af fect her Food Stanp or Medicaid eligibility. As the
petitioner was not receiving ANFC at that tinme, there was no
conversation between DSWand the petitioner regarding the
effect of "Anericorp” paynents on eligibility for that
program

5. In January of 1998, the petitioner's ex-husband
| ost his job and stopped making child support paynents. The

petitioner applied for ANFC benefits on January 21, 1998,
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and on the application formreported that she received a
"l'iving all owance, not pay", fromthe "Anericorp” program
and listed her hours and rei nbursenent rate. During an
interview on January 30, 1998, the petitioner told the
wor ker who handl ed her application that she understood from
her "Americorp" caseworker and literature given to her by
that programthat her living all owance was not counted as
i ncome for ANFC purposes.

6. The worker's response to that statenent is
di sputed. The petitioner understood the worker to have
actually confirmed that the Americorp i ncome was not
countable. The worker, who was handling 140 cases at that
time, has no detailed nmenory of the conversation but knows
t hat she had questions about the countability of the
"Americorp"” incone because she circled it in red on the
application. She did recall that she was unsure about the
countability because she knew VISTA |iving all owances
weren't counted but thought she had been required to count
"“Americorp” incone in the past. She doubts based on the
i nformati on showi ng her uncertainty that she woul d have
confirnmed the exclusion of that incone. However, she does
not recall expressing her uncertainty to the petitioner at
that point and said that nost |ikely she nade no comment one
way or the other about the incone.

7. The worker had intended to investigate the

countability of the living all owance but forgot to do so.
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She mailed a notice to the petitioner dated February 2,

1998, finding her eligible beginning February 1, 1998, for a
full ANFC benefit of $691 per nonth. Attached to the notice
was a conputation sheet showi ng that no incone of any kind
had been counted agai nst the ANFC benefit.

8. In April of 1998, the worker received a mai
message fromthe quality control division indicating that
the "Anericorp” inconme should have been counted agai nst the
petitioner's ANFC grant in cal culating her benefits and that
she had been overpaid as a result. The worker realized that
she had made an error and called the petitioner to tell her
of the problem On May 13, 1998, a witten notice was
mailed to the petitioner informng her that as of June 1
1998, her ANFC benefits would be decreased to $243 per nonth
because the "Anericorp" income, mnus sone work deducti ons,
was being counted for her eligibility.

9. The petitioner thought some m stake had been nade
and appeal ed the decision. She agrees now that the
"“Americorp” incone should have been counted under the
regul ati ons but asks that the Departnent be "estopped” from
counting her "Anmericorp” inconme fromFebruary 1, 1998, unti
she conpl etes her second year of service in the Fall of
1999, because she had been msled regarding its
countability.

10. When asked what different course she woul d have

taken if she had known that "Anericorp” was countable in
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January of 1998, the petitioner offered various answers.
She stated that she m ght have gotten a part-tine job, that
she woul d have saved noney, that she m ght have abandoned
the program and worked full-tinme, and that she m ght have

i nvesti gated anot her program whi ch m ght not have been
countabl e, such as VI STA, although she added that she knew
she was not qualified for VISTA. She did take a brief
course to becone a license nursing assistant in June 1998,
but has not sought enploynent in that field. 1In spite of
her protestations that she would have taken a different
course, and in the face of the certain know edge now t hat

t hese benefits will be counted agai nst her for ANFC

pur poses, the petitioner has continued on ANFC and
"Americorp" through Septenber of 1998 and, in fact, has
signed up for a second year with "Americorp” to begin in
Oct ober of 1998.

11. The petitioner also states that if she had known
that "Americorp” was countable, she would have been forced
to quit the programto survive and woul d have | ost the six
nmonths of tuition credit she then had accrued. The
petitioner is aware that there is a hardship program for
persons who need to | eave the programearly for a good
reason but did not make any inquiries as to whether she
m ght be allowed to do this. Her "Anericorp" supervisor
confirmed the existence of such a program but stated that

she had never received a request for partial paynment based
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on these kinds of facts and did not know whether it would
have been granted. In any event, the petitioner has now
conpl eted her first year of service and received a $4, 750
tuition paynment. No finding can be nade that she actually

| ost any tuition paynent by the Departnent's failure to give
her correct information at the inception of her grant.

12. Thirdly, the petitioner argues that she lost child
support noney due to the Departnment's misinformation. The
petitioner had a child support hearing in March of 1998, at
which time she reported the recei pt of both "Anericorp” and
ANFC i nconme. Her ex-husband was ordered to pay $150 per
nmonth during a time when his only incone was unenpl oynent
conpensation of $860 per nonth. The petitioner believes
that he woul d have been ordered to pay nore if her rightful
i ncome had been reported. She did not, however, ask for a
new support hearing when she di scovered her new financi al
situation in May of 1998. Neither did she offer any
evi dence of what the Court m ght have decided earlier. The
effect this information m ght have had on her child support
order is sheer speculation now as to what the Court m ght
have done then and no facts exist under which a conclusion
can be drawn that the petitioner has been harned thereby.

13. It cannot be concluded fromthe above facts that
the petitioner suffered any danage fromthe Departnent’'s
failure to give her the correct information until My of

1998, other than the fact that she was erroneously overpaid
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benefits for four nonths which she may be required to repay
t hrough recoupnment of her ANFC or through sonme other nethod
if she becones financially able to do so. No harmfor the

future can be found fromthese facts.

ORDER

The decision of the Departnent is affirned.

REASONS

At this point, the petitioner concedes that her
"Anmericorp" benefits are countable earned inconme in the ANFC
program under the Departnment’'s regulations at WA M 2253.
She asks, however, that the Departnent be prevented or
"estopped” fromenforcing this regul ati on agai nst her
because she was msled as to its inclusion at the tinme she
applied for benefits and during the subsequent three nonths.

In order to receive this extraordinary renedy, the
petitioner nust show that she neets the four el enments of
estoppel which are: (1) the party to be estopped nust know
the facts; (2) the party to be estopped nmust intend that its
conduct shall be acted upon or the acts nmust be such that
the party asserting estoppel has a right to believe it is so
i ntended; (3) the party asserting estoppel nust be ignorant
of the true facts; and (4) the party asserting estoppel nust
detrinentally rely on the conduct of the party to be

estopped. Stevens v. DSW 159 Vt. 408, 421; Burlington Fire
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Fighter's Association. v. Gty of Burlington, 149 Vt. 293,

299 (1988).

Applying these elenments to the facts herein, it nust be
concl uded that elenents one and three are clearly net
because the Departnent knew that it counted "Americorp"
income towards ANFC eligibility and the petitioner was
unaware of it. In fact, the petitioner believed the
opposite which she clearly communi cated to the Departnent.

The Departnent argues, however, that elenments two and
four of the above test are not nmet. Wth regard to el enent
two, the Departnent argues that the "Americorp" program
adm ni strators, not the Departnment of Social Wl fare, gave
the petitioner the msinformation that "Anericorp” incone
was not countable. The Departnent adds that its enpl oyee
did not tell the petitioner that the "Anmericorp” inconme was
not countable during their face to face interview on January

30, 1998, and thus could not have m sl ed her.

The Departnent is correct that the m sinformation
regarding the "Anericorp” inconme was first relayed by
soneone outside of the Departnment. However, subsequently
the petitioner repeated that msinformation in both the
witten application for ANFC and to the Departnent's
enpl oyee during the course of an eligibility interview. At
that time the worker either confirned the petitioner's
belief or said nothing. |In either case, the petitioner was

m sl ed.
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The Departnent’'s argunent that silence is not
m sl eadi ng di sregards the clearly established duty of the
Departnment to give persons correct information about their

eligibility. Lavigne v. DSW 139 Vt. 114 (1980). It stands

to reason that if an applicant expresses a belief about the
countability of her income which is wong, it is incunbent
upon the Department to correct that m sinformation. Even if
nothing was said to the petitioner, it was reasonable for
the petitioner in this case to believe that the Departnent's
silence was a confirmation of her erroneous belief and that
she had a right to act on that belief. At the very |east,

t he worker should have told the petitioner on the day of the
interview that she was unsure of whether that inconme was
countabl e or not and that she would ook it up and get back
to her right away. Her failure to say anything and to

i nstead i ssue checks wi thout counting that incone for the
next three nonths, msled the petitioner as to the
countability of her income. Therefore, the petitioner has
shown that she was m sled and neets the second test in her
est oppel argunent.

The petitioner's argunent, however, falls short when
she reaches the fourth and final test. The speculative
nature of the harmclainmed by the petitioner is set out in
detail in the findings of fact. There can be no doubt that
it was disappointing and difficult to have to raise her

children on | ess noney than she thought she woul d have had
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and that the petitioner was not happy to be put in the
position of owing the Departnent noney at a time when she is
trying so hard to attain self-sufficiency. However, the

evi dence does not indicate with any degree of clarity that
she woul d have taken any different steps if she had known
the truth.

On the contrary, when the petitioner found out the
truth she continued in her "Americorp" program and on ANFC,
did not get a supplenental job, did not save noney, did
not hi ng to change her support paynents and has decided to
take the same course for the next year. On the facts
presented, it certainly nmade sense for the petitioner to
continue in her work programand to renew it for next year
because even with the partial counting (due to work
di sregards) of her "Anericorp"” inconme, the conbination of
that income ($688), ANFC ($243) and her child support pass-
t hrough ($50) undoubtedly surpasses any inconme she coul d
have received as a m ni num wage worker. (About $981 tax
free dollars per nonth.) And, in addition, she was able to
recei ve al nost $5,000 in tuition benefits at the end of the
year. In the face of these facts, which show that she has
been unable to find a better course than the one she
originally took to support her children and earn tuition
money, it is difficult to find any harm caused by the
Departnment’'s failure to give her correct information

The worst that can be said to have occurred to the
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petitioner fromthis event is that an overpaynent happened
for the nonths from February through May of 1998, totalling
some $1,800.' In essence, this overpayment was an interest-
free | oan, which the petitioner will be required to repay in
relatively small anounts fromfuture ANFC paynents. This is
the kind of hardship created for any recipient who is
overpaid through an error of the Departnent. However, the
federal and state regulations do not allow persons to keep
illegally paid benefits even though the overpaynents were
not the fault of the recipient. See WA M 2234.°2

The petitioner should be aware that any | owered ANFC
anount she m ght have in the future could be brought to the
attention of the Court in setting future support paynents.
To that end, the petitioner and the Departnent m ght want to
qui ckly work out the ampunts since the petitioner has
i ndi cat ed she has anot her support hearing scheduled this
fall. She can certainly ask the court to consider these
deductions in setting any new child support anount she m ght
receive

| nasnuch as the el enents of estoppel are not net, and

! The petitioner has also continued to receive benefits

pendi ng her appeal which the Departnment may al so seek to
recover. However, this part of the overpaynent was created
by the petitioner's choice to continue the benefits, not by
the Departnent's error

2 Because the error was the Departnent's, the petitioner
woul d be allowed to keep 95% of the grant payable to a famly
of the same size who received only ANFC but had no ot her
income. WA M 2234.2.



Fair Hearing No. 15, 476 Page 12

there being no issue that the petitioner's "Americorp"
income is countable for ANFC eligibility, the Departnment's
decision is affirmed. 3 V.S A > 3091(d) and Fair Hearing

Rul e No. 17.
# H#HH#



